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I. INTRODUCTION

1. With this Notice of Proposed Rule Making (NPRM), the Commission continues its
reexamination of the rules regulating broadcast television network/affiliate relationships in
light of changes in the video marketplace.! This NPRM takes a fresh look at Sections
73.658(h) and (i) of the Commission’s Rules (the "network control of station advertising
rates" rule and the "network advertising representation” rule, respectively). Section

' The Commission is currently examining or has recently completed a review of a
number of other network rules. See, e. g., Notice of Proposed Rule Making in MM Docket
"No. 95-40, FCC 95-145 (released April 5, 1995) (reexamination of rule requiring filing of

N afﬁhatlon contracts) (Filing of Affiliation Contracts NPRM); Report and Order in MM
Docket No. 91-221, FCC 95-97 (released March 7, 1995) (repeal of the network station
. ownership rule and the secondary affiliation rule); Notice of Proposed Rule Making in MM
Docket 94- 123 FCC 94- 266 (released October 25, 1994) (reexamination of the prime time
access rule). .




73.658(h) prohibits agreements by which a network can influence or control the rates its
affiliates set for the sale of their non-network broadcast time, and Section 73.658(i) of the
Commission’s Rules prohibits broadcast television affiliates that are not owned by their
networks from being represented by their networks for the sale of non-network advertising
time. Both rules address station relationships with any broadcast television network, ie.,

any organization that provides an identical program to be broadcast simultaneously by two or
more stations.> This is the broadest definition of "network" used in any of the Commission’s
rules.?

2. In reconsidering these rules, our central focus is on whether they continue to
effectively serve this Commission’s cornerstone interests of promoting diversity and
competition. In this NPRM, after first reviewing the initial premises for these rules, we will
look at the changes in the competitive environment over the years since the rules were' -
adopted, and we will consider the current marketplace in which they operate. We will -
inquire whether networks would have the capability and the incentive to exercise undue
market or bargaining power in the absence of these rules and will examine public interest
concerns any such capability and incentive would raise. We also ask whether the rules as
currently formulated achieve their intended purpose or if they are readily circumvented. We
will consider as well the costs these rules may impose, and we will ask commenters to weigh
these costs against the potential public interest benefits.

II. BACKGROUND

A. How Advertisers Purchase Television Time.

3. To examine the impact of these rules on the industry, their intended role in protecting
the public interest, and their effectiveness, it is important to review how advertisers purchase
advertising time on broadcast television. A distinction exists between the national and the
local television advertising markets, based on the location of the consumers that the

2 Report on Chain Broadcasting, Commission Order No. 37; Docket 5060, at 77, 105
(May, 1941) (in which the Commission stated that the rules apply to regional networks,
citing networks with as few as two affiliates, modified, Sugglgmgntal Report on Chain
Broadcasting (October, 1941), appeal dismissed sub nom. NBC v. United States, 47 F. Supp.
940 (1942), aff’d, 319 U.S. 190 (1943). This is the definition of network broadcasting set
forth in Section 3(p). of the Communications Act of 1934, as amended, 47 U.S.C. § 153 (p).

3 Thls definition applies to the new United Paramount Network and Warner Brothcrs
Network, as well as the more established ABC, CBS, NBC and Fox networks.
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purchaser of the advertising time intends to reach. Some companies (local advertisers) serve
a geographically limited, or local, market and therefore wish to purchase advertising that
reaches only local consumers. In contrast, other companies (national advertisers) compete in
much larger geographic markets, and consequently seek to reach consumers nationwide.

4. Television networks sell time to national advertisers. These "network advertisements"
air during network programming. Broadcast television stations also sell time to national
advertisers. These "national spot advertisements" are typically sold through a station’s
national advertising representative, to air locally either during non-network programming, or
during those periods of time within network programming that are devoted to advertising use
by the affiliate. Some advertisers may choose to purchase national spots to air messages that
complement and reinforce their network advertisements in selected markets, while others
may wish to air messages targeted to specific regions as a substitute for a broadly targeted
network advertisement. National advertisers can also purchase television advertising time
from nonbroadcast outlets and networks, such as cable system operators and cable networks.

B. The Network Control of Station Advertising Rates Rule.

5. The Commission initially adopted the proscription against network control of affiliate
advertising rates in the radio service, in its 1941 Report on Chain Broadeasting.’ In
analyzing the radio broadcasting industry, the Commission found that affiliates were
increasingly able to compete against their own networks for national advertisers. It also
noted that NBC was negotiating affiliation agreements restricting a licensee’s ability to
charge a national spot advertising rate lower than the network advertising rate. In deciding
to protect licensees from advertising rate limitations imposed by the networks, the
Commission reasoned that the removal of such artificial restraints -on affiliates’ ability to
attract and sell time to advertisers would enable affiliates to operate more economically and
profitably. In turn, it predicted that the rule would serve the Commission’s goal of
"[c]ontinuing and unrestricted competition between network and outlet for [national

* See Further Notice of Pr e Making in MM Docket No. 91-221, 10 FCC Rcd
3524, 3541-44 (TV_Ownership FNPRM) and Bruce M. Owen and Steven S. Wildman, Video
Economics, (Harvard University Press, 1992) at 11 for further discussions of this distinction
in the television advertising market.

5 Report on Chain Broadcasting at 73:75. The Commission also inaugurated several
other radio network rules in the Order associated with this document.
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advertising, which] will previde the public with steadily 1mprov1ng program service."® The
Comrmsswn apphed the rule to television broadcasting in 1946.’

6. In mmally adoptmg the rule, the Comrmsswn was concerned with, among other
things, the relationship between networks and their affiliates during the periods of greatest
potential competition between them: commercial time sold during network programming. It
proscribed ‘any -agreement that "ha[d] the effect of decreasing {the affiliate’s] ability to
compete for tational business."® In addressing the Commission’s concerns, the rule applies
to any broadcast time not being used by the network, and therefore includes non-network
advertising ‘within network programming..

7. Several years:later, the Commission appointed a staff committee to conduct a general
inquiry into television network broadcasting, culminating in the 1957 Barrow Report.® Based
on the contemporary practices in and the general state of the television industry at that time,
the Barrow Report concluded that this particular rule remained necessary, and it
recommended maintaining the prohibition, and the Commission followed this
recommendation. In 1980, the Commission again created a staff study group to examine the
effectiveness of the existing network/affiliate regulations, although the Commission never
formally acted on its staff’s findings. Like the Barrow Report, the staff’s Network Inquiry
Report™ concluded that elimination of the rule would harm competition between networks
and affiliates. It reasoned that a network would be motivated to determine the prices for
both network and national spot advertising if, by so doing, that network could then reduce
competition with its affiliates for national advertisers and, consequently, earn greater profits.
Unlike prior Commission deliberations or other staff reports, the Network Inquiry Report
also eXpressed concern over the effect of such activity on the advertisers themselves. In so

° Id. at 73

Rules Govemmg Television Broadcast Stauon 11 Fed. Reg. 33, 37 (January 1,
1946). 47 C.F.R. § 73.658(h), the network advertising rule as applied to television, states

that "[n]o license shall be granted to a television broadcast station having any contract,
arrangement, or understanding, express or implied, with a network organization under which
the station is prevented or hindered from, or penalized for, fixing or altering its rates for the
sale of broadcast time for other than the network’s programs. "

8 Report on Chain Broadcasting at 75.

* ¥ Network Broadcasting, Report of the Network Study Staff to the Network Study
Committee (Oct. 1957), reprinted in Report of the House Committee on Interstate and
Forzign Commerce, H.R..Rep. No. 1297, 85th Congress, 2nd Sess. (1958) (the Barrow

Report).

2 Network Inquiry Special Staff, New Teleyision Networks: Entry, Jurisdiction
Ownership and Regulation, Final Report, (October 1980) (Network Ingu1gg Repgrt)
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Adomg, it asserted that setting both network and national spot advertising prices would amount

to price lelIlg
C..The -_b_I§> tw Brk'Agvertising Representation Rule.

3 8 The Comrmssxon adopted the network advertising representation rule!?'in 1959,
pursuam to the recommendation of the Barrow Report.”® Central to the Commission’s
analysis was its observation that network sales and station spot sales were at that time the
only competing modes of national television advertising.'* It reasoned that a network
representing an affiliate for national advertising sales might have the incentive to increase the
price of national spot advertisements to an artificially high level, in order to gain an
advantage in pricing network advertising, whereas an affiliate not represented by the network
would be free to compete against the network for national advertising by setting spot rates
that have been determined solely by market conditions. Accordingly, the Commission
concluded that when a network serves as the advertising agent for both itself and its affiliate,

_+it plays two roles that inherently conflict with each other.’ Further, the Commission noted

that because network affiliation was often essential to a station’s economic well-being, it was

.-possible for a. network to pressure an affiliate into a representation agreement, either directly
or mdlrectly

SHId. at 492-93.

1247 C.F.R. § 73.658(i) states that "[n]o license shall be granted to a television

‘proadcast station which is represented for the sale of non-network time by a nétwork
- organization or by an organization directly or indirectly controlled by a network
-organization, if the station has any contract, arrangement or understanding, expressed or

implied, which provides for the affiliation of the station with such network organization:
Provided, however, that this rule shall not be applicable to stations licensed to a network
organization or to a subsidiary of a network organization."

13 Report and Order in Docket No. 12746, 27 FCC 697, 714-15 (1959) (Network Spot
Sales Report and Order), recon. denied, 28 FCC 447 (1960).

" Id. at 707; Barrow Report at 198.

15 Network Spot Sales Report and Order at 714-19; Barrow Report at 536-39.

16 Network Spot Sales Report and Order at 712-14; Barrow Report at 536. The

.. Commission found no need to examine whether a similar rule should be applied to radio

nétworks, ‘opining that the relative significance of radio networks as an economic factor and a
programming source in the radio broadcast industry had diminished significantly during the
preceding years. Network Spot Sales Report and Order at 725-26.
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9. Two decades later, in 1980, the staff’s Network Inquiry Report recommeqded that the:
Commission consider repeal of the rule. It stated that, due to the networks’ established =~

contacts with most national advertisers and their extensive knowledge of their own

~ programming, networks might be in a position to offer affiliates national spot representatlon ”

at lower transaction costs than other representatives.. If so, the staff concluded, the rule
might be diminishing competition by keeping lower-cost advertising representatives out of
various markets, to the detriment of both affiliates and advertisers.” This information also
suggested that the networks’ desire to represent affiliates might be motivated by factors
unrelated to their competition in the national spot market, according to the staff. For ,
instance, the Network Inguiry Report found that advertising representation would allow the
network to dcquire ‘more information about the value of network and non-network
programiming to its affiliates.'* Further, it concluded, such information could be valuable to
a network in negotiations with its affiliates over compensation. In addition, a statlstlcal ’
analysis of the determinants of national spot advertising rates performed for the etwoﬂ;
Inquiry Repoit found that in markets where a network owned, operated, and represented a
station, national spot: prices tended to be lower than in other markets, after accounting for the
impact of other variables that affect advertising rates.'”” The Network Inquiry Report
believed that this indicated that the benefits of joint representation to affiliates, networks, and
advertisers were likely to outweigh any potential reduction in price competition, and that
network representation was likely to be a less effective method of reducing price competition
between networks and affiliates than direct control over both network and national spot
rates.’

10. The Commission considered the Network Inquiry Report’s recommendation to repeal
the network representation rule in 1990 but ultimately declined to adopt it.?> The
Commission found that the "rule protects broadcast affiliates from the networks [sic] exerting
influence over affiliate programming decisions, and [it] fosters competition in the local and’
national broadcast television markets."” The Commission acknowledged substantial changes
in the television industry since 1959, and noted that it was conducting other proceedings in
response to those changes. Citing the then-pending proceeding addressing the financial

17 Network Inquiry Report at 493-94.

8 1d. at 493-94.

Network Inquiry Special Staff Preliminary Report, The Market for Teievision
Advertising, June 1980.

Network Inquiry Report at 493-94.

2 Report and Order in BC Docket No. 78-309, 5 FCC Rcd 7280 (1990) (1990 N g;lv_“ ork
Representation Report and Order).

2 Id. at 7281.



interest and syndication (fin-syn) rules, the Commission expressed its concern that it not
disrupt too many facets of the broadcast industry at one time.?

IIl. DISCUSSION

Effects on the Public Interest. Our concern with affiliates’ ablllty to _compete
effecnvely with networks in the sale of advertising time is grounded in the potentlal Impact
on the overall competitive position of local stations and, in turn, the stations’ ability to
present programming that best serves their communities. As the Commission stated in the
Report on Chain Broadcasting, "[c]ompetition between stations in the same community inures
to the public good because only by attracting and holding listeners can a broadcast station
successfully compete for advertisers. Competition for advertisers{,] which means
competition for listeners[,] necessarily results in rivalry between stations to broadcast
programs calculated to attract and hold listeners, which necessarily results in the
improvement of the quality of their program service. This is the essence of the American
system of broadcasting."> The Commission still believes, fifty years later, that healthy and
vigorously competitive television advertising markets are in the public interest.

12. This competition for advertisers also affects the independence of affiliates from the
networks, with implications not only for competition, but also for the diversity of
programming available to viewers on a national scale. We have already recognized that we
should be concerned with diversity on a local basis, as it determines the variety of viewpoints
available to an individual viewer.”® However, as we stated in the _Y_th;p_ﬁh{gm
"[d]iversity on the national level has been part and parcel of government concern since the
inception of broadcast regulation. . . .While we are no longer concerned that a *Radio Trust’
will dominate broadcast communications, we still believe it essential to consider national
ownership diversity, in large measure because of the resulting impact it has on diversity at
the local level."?” We believe that, as stations’ financial strength lends them greater
programming independence, it gives the public access to various broadcast viewpoints from a
number of individual stations, despite their common network affiliation.

2 Notice of Proposed Rulemaking in MM Docket No. 90-162, 5 FCC Red 1815 (1990)
(subsequent history excluded). The fin-syn rules in effect at that time were set forth in § 47
C.F.R. 73.658(j) and now are in Sections 73.659 - 73.662 of the Commission’s Rules.

24 1990 Network Representation Report and Order at 7281.

% Report on Chain Broadcasting at 47, quoting Spartanburg Advertising Co., Docket
No. 5451, (January 9, 1940).

% TV Ownership FNPRM at 3564-65.
7 Id. at 3558-3559.



13. " The*hetwer tules governing control of station rates and network advertising
representation were originally adopted to protect the ‘ability.of affiliates to: serve as viable,
independent sources of programming, and to foster competition in the provision of national
television advertising.”® In concluding that these two rules were necessary and effective
proscriptions to achieve these goals, the: Commis$ion miade certain explicit determinations.
First, the Commission concluded that networks and television stations competed against each
other in thc wational televxswn advertising market.” Second, because networks.and television
stations Wei-e ‘at the time the only competitors in' the national television advertising market,
and becatse’ the overwhelming majority’ of television stations were network affiliates, the
Comnhssmn toncluded that networks possessed the incentive and ability profitably to raise
network andfationdl spot advertising prices above competitive levels.® In addition, the
NetworkInquiry Report concluded that, for the same reasons, networks and affiliates had an
incentive to reach colfusive agreements to raise network and national spot advertising prices
above conipetitlve” levels.* T reaching its conclusions, the Commission implicitly assumed
that the competition 6r rivalry among the existing networks was not sufficient to prevent any
such’ collumbn fromt’ ‘hariiing competition in the television advertising market. We ask
cothmentérs ’to‘adﬂrcss whether these ﬁndmgs are accurate and relevant today.

14. Our statutory mandate requires us to "make available, as far as possible, to all
people ‘of the United States a rapid, efficient, Nation-wide, and world-wide wire and radio
commumcatlon sefvicé. " ‘In carrying out this mandate, the Commission "plays a dynamic,
proacti% atid fomard-lf)okmg role in regulating' telecomminications."* In analyzing
whether 4 pémcﬁlar rule serves the public interést, we are empowered by the
Comm&mcaﬂons Act to take competition into account, and we do so.** Examination of

28 §§Q pg_r_t on. ghgm Broadgagtu_)g at 73-75; Network Spot Sales Report and Order,
passim. . , .

29 S_ee Rénoift on C‘};iain Broadcasting at 73; Network Spot Sales Report and Order at
707. ‘ ' '

30

See Report on Chain Broadcasting at 30-31, 43-44; Network Spot Sales Report and
Order at 707 08.

31 Network Inquiry Report at 495.

32 Section 1 of the Communications Act of 1934, as amended, 47 U.S.C. § 151.

¥ Third Report-and Order in GN Docket No. 93-252, 9 FCC Rcd 7988, 8013 (1994)
(Regulatory Treatment of Mobile Services).

3 NBC v. United States, above. See also United States v. FCC, 652 F.2d .72, 81-82
(D.C. Cir. 1980) (en banc) (quoting Northern Natural Gas Co. v. FPC, 399 F.2d 953, 961
(D.C. Cir. 1968)); FCC v. RCA Comm., Inc., 346 U.S. 86, 94 (1952).
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,,,co;npetltlon for the benefit of all users of communications services mcludes the effects on

cqmpetltlon 1n commerc1al advertising.

15. In determining whether to retain the two network"adverti'sing rules, however, we
must also balance the potential benefit of categorically barring potentially anticompetitive
condyct agamst the costs of doing so. In assessing the benefits of a categorical bar, we must
_._consider not only the potential harm to be prevented, but the hkehhood that such harm will
mamfest itself and not be corrected through other means. In this respect we seek comment
on whether state and federal unfair trade and antitrust laws and enforcement mechamsms
c,reate a sufflclent likelihood of detecting and remedying any anticompetitive COnduct such
that these rules have become more costly than beneficial. We also ask whether the actions
.. that are prohlblted by the rules may be sufficiently lacking in pro- competmve justification
that it mlght be more efficient simply to prohibit such transactions entlrely In addressmg
these issues, commenters should discuss the specific costs that they believe may arise from
enforcement of a per se prohibition.

16 Havmg drscussed why network influence over national spot advertlsmg fates’
unpllcates our pubhc interest concerns, we turn to the practical questions of whether
networks, under current market conditions, have the ability to exercise this mﬂuence and
whether they would choose to exercise it. The first question asks the degree to whith a

. "network could pressure its affiliates to act in a manner that benefits the network, but which

may not be in the best interests of either the public or the licensee. THe 'second question asks
whether a network, even if it had such power, would have any incentive to exercise it.
Fmally, we request comment on whether the existing rules effectively perform their fuhctions
and whether elimination or modification of the rules would serve the publlc rnterest ’

y B_argalmng Power. The public interest may be harmed if networks possess sufficient
bargalmng power over their affiliates such that exercise of this bargaining power ‘wbuld result
in reductlons of affiliate advertising revenues significant enough to inhibit the affiliates’
ablhty to present programming that best serves its community. In 1941, the Commission
concluded on the basis of the Report on Chain Broadcasting, that afflhates ability to
prov1de programming to the public was jeopardized by the networks" exercise of undue
‘bargaining power to require their affiliates to raise their national spot’ advemsmg rates so that
national advertisers would purchase network, rather than affiliate, advertlsmg time. In order
to assess whether networks today have a substantial degree of birgaining power with respect
to their affiliates, we must define the relevant alternatives available to the two’ parties. To
the extent that an affiliate has alternative opportunities to affiliate with 4 given network,
network bargaining power could be reduced. In the same manner, it is also presumed that
the more potential affiliates in a market, the more bargaining power the network will have.

18. Affiliates have several alternatives to affiliating with a given network. They may
choose to affiliate with one of the competing networks or to obtain programming in the
syndigation market. The more nearly equivalent to network affiliation these alternatives are
in-terms of benefits to the affiliate, the less power a network will be able to exercise over it.



In the same manmer, networks possess alternatives to affiliating with a particular télevision
station. A network may have a number of potential affiliates to choose from in a given -
market, or it may be able to purchase a station in the area. The more deSirable these
altemauves are, the more bargaining power a network will have.

19. We ask parties to comment on whether, and if so the extent to which, the balance of
bargiining power has shifted toward affiliates in the years since these advertising rules were
promulgated and what effect the current balance of bargalmng power has on our related:
public interest concerns of diversity and competition. - A high number of recent affiliation’
switches appears to indicate that, in a number of markets, stations have affiliation options
that confer on them some degree of increased bargaining power.>> In light of today's -~
changed video marketplace, is it reasonable to conclude that the networks’ bargaifnin‘g-po%er
remains sufficient to induce their affiliates to act in a manner otherwise contrary to their self-
interest and that harms the public interest? We have sought comment on this issue in-our'
recent Filing of Affiliation Contracts NPRM. In addition, several commenters have ¢hosen
to address network bargaining power over their affiliates in the prime time access rule
(PTAR) proceeding, Notice of Proposed Rule Making in MM Docket No. 94-123, 9'FCC
Rcd. 6328 (1994). We shall review the information submitted in those proceedmgs and
consxder that lnformation in this proceedmg

' Network Igﬂuence On Advertisirig Rates. Even if a network has undue bargammg

" power 'over its affiliates, it may not have the incentive or ability to exercise that bargammg

power to influence national video advertising rates in a way that would harm'the ptiblic -
interest. " Presumably, a network would find it in its interest to manipulate the national spot
advertising rates of its affiliates only if it could earn higher profits by doing so. "Whether a

- network could profit from this activity depends on the availability of other sources of

advertising time to which advertisers can turn that are "reasonably interchangeable" with

" network advertising time.* Understanding the goals of advertisers and the role of the”

national advertismg representatives is critical in determining whether national spot
advertisements are reasonably interchangeable substitutes for network advertiserients. We
must also consider whether there are products, in addition to national spot advertisements,
that might substitute for broadcast television network advertising. If these other products

~ provide competitive alternatives to network and national spot advertisements, the ability 'of a

network to adversely influence rates in the national video advertising market will be
substantially diminished. We invite comment on how properly to delineate the reasonably
interchangeable substitutes to a network’s advertising time and the extent to which these

35 See J. Zier, "Fog of War Engulfs Affiliation Battles," Broadcasting & Cable
(December 5, 1994) at 50.

3 The Supreme Court has stated that the relevant set of products to analyze in. this
regard is defined by which commodities are "reasonably interchangeable" by consumers. :
United States v. E.I. du Pont de Nemours & Co., 351 U.S. 377, 394 (1956).
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substitutes constrain a network’s ability to profit by manipulating the national spot advertising
rates of its affiliates. '

- 21. In this regard, we propose to use the same analytical framework as set forth in our
TV Ownership FNPRM.” In that item, we sought comment on whether the advertising time
supplied by broadcast television networks, program syndicators, cable networks, -and perhaps
cable multiple system operators were reasonably interchangeable. We noted that thé amounts
of advertising time sold by other suppliers, such as direct broadcast satellite, wireless cable,
or video dialtone program providers, were too small to have an appreciable effect on national
broadcast advertising.® Appendix A provides information on advertiser expenditures on
television advertising, in order to give a perspective on the relative expenditures on these
various forms of television advertising. As can be seen, advertising expenditures on cable
and syndicated programming have been steadily rising over the past ten years, indicating the
integration of these forms of advertising into the marketing plans of American businesses.

22. As with network bargaining power, the importance of the national television
networks in the television advertising market is also discussed by certain commenters in the
PTAR proceeding. We will carefully review the comments filed on this issue in both the
television ownership and PTAR proceedings. Subsequently, we will coordinate our
examination of the record in this proceeding with our deliberations in those proceedings.

23. The Report on Chain Broadcasting argued that a network would exert pressure on its
affiliates to raise their national spot ad rates so as to make network ads more attractive to
advertisers, and thus more profitable.*® In this way, the network’s profits would increase at
the expense of its affiliates’ profits. The Network Inquiry Report argued that a network and
its affiliates together had incentives to manipulate the network and national spot advertising
rates so that all parties’ profits increased.*’ Under either of these scenarios, if networks or
networks and their affiliates together have the incentive and the market power to manipulate
national video advertising rates to their advantage, the Commission’s goals of diversity and
competition could be adversely affected in the absence of the rules.

24. The ability of a network or a network and its affiliates to influence national video
advertising rates depends again upon the availability of reasonably interchangeable
substitutes. If we were to conclude on the basis of the record that each network’s advertising
time competes vigorously with: (1) the advertising time of the other networks; (2) the
advertising time for national spot ads sold by affiliates and independent stations; and (3)

7 TV _Ownership FNPRM at 3532-33.
¥ 1d. at 3541-42.

Report on Chain Broadcasting at 73-75.

40 Network In'gujg Report at 492-493.
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. -adverttsing-time -offered by syndicators and cable networks, then networks, either with or

without their affiliates, will likely be unable to affect prices significantly in the national video
advertising market. Under this scenario, if a network, or a network and its affiliates, were
to attempt to.raise their advertising rates above competitive levels, national advertisers would

- have several alternative suppliers to go to,-and they would liKely switch their patronage to
. these alternatives. - We request comment on the ability of advertisers to switch to these

alternative ddvertising providers and the resulting effect on station revenues. Commenters
should foeus on the degree to which these :potential and actual competitors limit the ability of

a network and/or -its affiliates from proﬁtably raising national television advertising rates
above competmve levels

25, Altematively,. if we were to conclude on the basis of the record that networks face
few competitors in the national video advertising market other than each other and broadcast
television stations (through national spot sales), we must still determine whether a network,
or a network and its affiliates, could affect national television advertising rates in a manner
that should concern us. Including only these competitors in the relevant market, we seek

“‘comment on ‘whether any network, or a network and its afflhates acting in concert, could

adversely affect natlonal video advertlsmg rates.

26.:'~Finaliy,uthe record 'that we develop in this proceeding may indicate that network and
national spot advertisements do not compete for the same agvertisers. Should that be the

*+ case, chahges in the rates for national spot advertisements will likely have no impact on the

demand for network advertising and, consequently, no impact on network advertising rates.

- Such a finding - would lead us to question the continued need for our advertising rules. We

seek comment on what basis if any exists that would support retention of our advertising

-rufes if we’ determine that network advertising time and national spot advertising time do not
compete wuh each other for the same advemsers

1

270 The role of the advertising representatlve firm. We also seek comment and
information on the nature and extent of the services currentty provided by national television
advertising representatives. If general industry practice is for a television licensee to instruct
the representative what rates to charge (leaving the latter no discretion to alter them), we
question what harm there would be in allowing networks to represent their affiliates. On the
other hand, licensees might generally provide their representatives a range of rates within
which to charge advertisers, thereby giving the representatives some latitude in managing the
stations’ transactions. We ask whether this would facilitate the adverse consequences in the
national television advertising market and the resulting public interest concerns that were
previously discussed. Specifically, we ask for information on the degree to which stations
provide their representatives with discretion in the rates they charge advertisers and to what
extent advertising representatives are able to influence stations’ rates. In this regard, we
also seek comment on whether it would be reasonable to expect that a network, acting as an
advertising sales representative for its independently owned affiliate, would behave in a
manner similar to an independent advertising representative. We also ask what role network
bargaining power would play in allowing networks to influence affiliate advertising policies

- 12 -



to the detriment of affiliates, advertisers, or the public interest. Would the network exercise
any qnduq power it mlght possess? How might such conduct manifest. itself?

28\ We also note that the etwork Inguiry. Report asserted that, due to the pet,works’

»establlshed contacts with most national advertisers and their extensive knowledge of their
‘Qwh programming, networks may be in a positien to offer afflllates natlonal spot

represgntation at lower transaction costs than other representatlves “l The Network Inqulry
Special Staff released a study that found that national spot advemsmg rates were Tower, after
aceounting for the impact of other economic factors, in markets containing network-owned, -
operated, and -represented affiliates than in markets consisting entirely of mdependently
owned affiliates.”> The Network Inguiry Report concluded that this result was consmtent ‘
with two hypotheses: either (1) network representation has no effect on. _market power; or (2)
the. consequent cost reductions are sufficiently great that, even if the network’s market power
is-enhanced, it would still charge a lower price than it would absent such representation.
Consequently, we solicit information on the comparative advantages of independent versus
ngtwork representation in advertising markets. Further, we also seek comment on whether it

_-would be reasonable to expect that a network, acting as an advertising sales representative,
‘would treat.its independently owned affiliates the same as its owned and operated television

stations. ‘We also ask commenters to suggest criteria we should use in balancing the potential

adverse consequences of network representation on those publlc interest matters, of concern to

us, agamst the potential benefits.

Ty

i.-

29 In 1969 the Commission prohibited representation of a telev151on station by a sales
representative commonly owned with a licensee of another, competing station in the same

-area (the Golden West policy).®® The policy rested on the assumption that the ‘sales.

representative had sufficient influence over the station’s finances to reduce a station’s
competitive abilities and to restrict the diversification of program and service viewpoints.
However, in 1981 the Commission determined that there was no longer any need for much
of the Golden West policy.* The Commission determined that competing broadcast stations
could be represented by the same advertising sales agency, stating that a sales representation

-firm-had an economic interest in providing the best possible representation for each station,
- because. it would otherwise lose its clients’ business. Eight years later, the Commission
.-extended this partial repeal of the Golden West policy to incorporate those advertising firms

.4 Network Inquiry Report at 493.
4 The Market for Television Advertising, June 1980, at 50-51.
4 Golden West Broadcasters, 16 FCC 2d 918 (1969).

“ Report and Order in BC Docket No. 80-438, 87 FCC 2d 668 (1981) (Golden West



that act as sales representatives.* The Commission determined that the growth in'the 7
number of media outlets at both the national and local level "undercut{s] the notion that any
single efitity is capable of manipulating or otherwise skewing competition . . . in the
economic marketplace."* In each case, the Commission’s concerns were further rdduoed by
the presence of "federal and state antitrust laws, which may be available to reduce ot detet *
potential anticompetitive consequences."?’ We seek comment on the relevance of our repeal’
of the Qg!den Wes; policy to our analy51s of the network advemsmg representatlon rule~’

30. Effecgveness of the Rules. Finally, we must address the question of Whether our
rules effectrvely prevent the harms they were designed to redress. Can networks’ cufrehﬂy‘
influence naisonai sput advertising rates indirectly, by using mechanisms other than possiﬁle‘
influence or'control over affiliates’ rates? For example, since a network currently can’
conttol the amount of national spot time its affiliates have available to sell during network"
programming, does this allow the network indirectly to control the affiliates* natiofal s‘;’&é)t
rates? As andther example, networks can purchase a local broadcast station rather than -
affiliate with at independently-owned station, as we have previously mentioned.” Thus, an
increase in the number of stations owned by the network would seem to increase ‘its influence

in the national spot advertising market. We have proposed to authorize grotip ownershrp of

statiéns serving up to 50% of the aggregate national audience in the TV Ownership "=
FNPRM.* Commenters are requested to address these issues, to suggest any other ways:that
networks might circumvent the rules and adversely affect the public interest, and'{o-suggest'
any modifications to our rules that would be appropriate to fesolve these concerns. We ask
corhmenters to provide any evidence that networks are using any of these means 6
mampulate natlonal television advertising rates. If we find that networks, with-or without”
their affiliates, can easxly circumvent the advertising rules, then ehmmatmg those rules wolaf}d
appear to cause no additional harm. : SUNIRE

Iv. PROPOSALS o e u

31. Whether we repeal, modify, or retain the prohibitions on network: comrol of-station
advertising rates and network representation of affiliates in the advertising market depends on
the nature of the competitive advertising interrelationships among the various video program
providers. Should the record indicate that neither television broadcast networks nor networks
and their affiliates have the ability or incentive to manipulate the market price for network or

4 Policy Statement in MM Docket No. 87-154, 4 FCC Red 2208 (1989) (Cross-Interest
Policy Statement).

“ Id. at 2211.
Y Id. at 2213.

48

TV Ownership FNPRM at 3566-69.
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national spot television advertising time, we would consider eliminating or modifying the
rules. In addition, we would consider eliminating or modifying the rules if the record
indicates that they are ineffective in correcting the public interest harm they were designed to
remedy On the other hand, should we determme that networks, or networks and thelr
affiliates, havn the abﬂlty and mcentlve to mampulate the market price for ‘network or
national spot television advertising time, and that these rules effectively address any ‘tesulting
public interest harm, we would consider retaining the rules.

32 However ‘the record might indicate that we should eliminate one rule; but not the
other. For example, we might determine on the basis of the record estabhsfxed that
networks, acting as station advertising representatives, in fact have no influence over national

spat rates of the stations they represent. If these representatives have no abllity ta affect

their clients’ rates, we would likely be inclined to eliminate the rule prohibiting network
representation of affiliates in the national spot advertising market, even though we may wish
to retain the rule prohibiting network control of station advertising rates. We ask for
comment on the circumstances under which it might be appropriate to repeai one rule but
retain the other. o

V. ADMINISTRATIVE MATTERS

33. Pursuant to applicable procedures set forth in Sections 1.415 and 1. 419 of the
Commission’s Rules, 47 C.F.R. Sections 1.415 and 1.419, interested parties may file -
comments on or before August 28, 1995, and reply comments on or before September 27

1995 To.file formally in this proceeding, you must file an ongmal pius four ¢opies of all

comments, reply comments, and supporting comments. If you want- each-Commissioner to
receive a copy of your comments, you must file an original plus nine copies.” You' should
send comments and reply comments to Office of the Secretary, Federal Commuinications -
Commission, Washington, D.C. 20554. Comments and reply comments will be available for

- public inspection during regular business hours in the FCC Reference Cent&r (Room 239)

1919 M Street, NW., Washmgton D.C. 20554.

'34. . This is a non-restricted notice and comment rulemaking proceedmg Ex parte
presentations are permitted, except during the Sunshine Agenda period, provided théy are

. disclosed as provided in the Commission Rules. See generally 47 C. F R: Sectrons 1.1202,

1.1203, and 1.1206(a).

35. Additional Information: For additional information on this pi‘di:eédi-ng,‘contact‘* Paul
Gordon (202-776-1653) or Tracy Waldon (202-739-0770), Mass Media Bureau.
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~ Commrssxon S, Rules concermng network control of statlon adyerusmg rates and afﬁhate o

advertising represengation by networks in hght of changes in the vrdeo programmmg
industry.

37. .Qbjective of ghis Action: This Notice is intended to reexamme the Commission’s
rules regulating. bmadcasx television stanons sale of advertlsmg

38-“ ~ ngm, Authorlty for the actrons proposed in this Notice may be found in
Sections .4 and. 303 o£ the Commumcanons Act of 1934 as amended 47 U. S. C. §§ 154 and
303 Bl . :

Proposed Rule None

40. Federal Rules that Overlap. Duplicate, or Conflict with the Proposed Rules: None.

41. Description, Potential Impact. and Number of Small Entities Involved:
Approximately: 1,500 existing television broadcasters of all sizes may be affected by the

proposals, t;on;amed in this decision.

; Thritn :1,* I oy ‘ ) o .
WMLMD&S The proposals contained in this NPRM are intended to
simplify-and ease the regulatory burden currently placed on commercial television
broadcastersz .

43 ;As requrred by Sectron 603 of the Regulatory Flexrblhty Act, the Commission has
prepared the above Initial Regulatory Flexibility Analysis (IRFA) of the expected impact on
small entities of the proposals suggested in this document. Written public comments are
requested on the IRFA, These comments must be filed in accordance with the same filing
deadtines as comments on the rest of this NOthC of Proposed Rule Making, but they must
have:a separate and distinct heading desrgnatmg them as responses to IRFA. The Secretary
shall send a copy of this Notice of Proposed Rule Making, including the IRFA, to the Chief
Counsel for Advocacy of the Small Business Administration in accordance with paragraph
603(a) of the:Regulatory Flexibility Act. Pub. L. No. 96-354, 94 Stat. 1164, 5 U.S.C.
Section 601 et seq. (1981). _
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king is 1ssued pursuant to authority contained .in. :
Sectlons 4(1) and 303 of the Commumcatlons Act of 1934, as amended, 47 U.8.C: §§ 154(1),
303.

- FEDERAL COMMUNICATIONS COMMISSION -

- . W,%N..,,‘...‘- 4
‘William F. Ca:on&#' ‘
~Acting Secretary |

e 1'7 -



AppmﬂnmAm Adverﬂser Expenditures on Telev:siOnJAd'vettising for. Selected: Years:

N ’&froni‘1968 to 1993 (In Mllllons of DO“BI‘S) BT LI, T (i v -and
S — ' SR S e =
National Local Total ]
Year | Netwk Synd Spot Cable Spot Cable TV | Cable
1968 [ 1,523 1,131 577 3,231
1973 | 1968 - 1,377 ] s 4,460
1978 | 3,975 2,607 1, 27 y 8,955 JI
1983 | 6955 | 300 4,827 292 4,345 s {16427 332
1988.{ 9172 | 901 7,147 942 7,270 254 [2449 | 1,19
1993 | 10,200+ | 1,576 7,800 1,970 8,435 s9a | 28020 | 2,564 ﬂ

* In 1993 Fox is. includéd in the TV Networks total. Prior to that time, it was included in
the Syndication | total. -Hence, Syndication and Network TV data from this year are not

comparable to those for prior years.

18, -

.

Source: Prepared for Advertising Age by Robert J . Coen, McCann-Erickson.



